ADDITIONAL CONTRACT CLAUSES

LISTING OF CLAUSES INCORPORATED BY REFERENCE

NOTICE: This contract incorporates one or more clauses by reference with the same force and effect as if they were
given in full text. Upon request the Contracting Officer will make their full text available. Also, the full text may be
accessed electronically at these addresses:

http://www.arnet.gov/far/
http://www.hqg.nasa.gov/office/procurement/regs/nfstoc/htm
http://www.ksc.nasa.gov/procurement/unig_cls.htm

A.

FEDERAL ACQUISITION REGULATION (48 CFR CHAPTER 1)

CLAUSE
NUMBER

DATE

TITLE

52.202-1

JUL 2004

DEFINITIONS

52.203-3

APR 1984

GRATUITIES

52.203-5

APR 1984

ICOVENANT AGAINST CONTINGENT FEES

52.203-6

SEP 2006

RESTRICTIONS ON SUBCONTRACTOR SALES TO THE
GOVERNMENT

52.203-7

JUL 1995

ANTI-KICKBACK PROCEDURES

52.203-8

JAN 1997

CANCELLATION, RESCISSION AND RECOVERY OF FUNDS FOR
ILLEGAL OR IMPROPER ACTIVITY

52.203-10

JAN 1897

PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER
ACTIVITY

52.203-12

SEP 2005

LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN FEDERAL
TRANSACTIONS

52.204-4

AUG 2000

PRINTED OR COPIED DOUBLE-SIDED ON RECYCLED PAPER

52.204-7

UUL 2006

CENTRAL CONTRACTOR REGISTRATION

52.209-6

ISEP 2006

PROTECTING THE GOVERNMENT'S INTEREST WHEN
SUBCONTRACTING WITH CONTRACTORS DEBARRED,
SUSPENDED, OR PROPOSED FOR DEBARMENT

52.211-15

ISEP 1990

52.215-2

JUN 1999

DEFENSE PRIORITY AND ALLOCATION REQUIREMENTS
AUDIT AND RECORDS -- NEGOTIATION '

52.215-8

OCT 1997

ORDER OF PRECEDENCE -- UNIFORM CONTRACT FORMAT

52.215-10

OCT 1997

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA

52.215-11

OCT 1997

PRICE REDUCTION FOR DEFECTIVE COST OR PRICING DATA --
IMODIFICATION
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52.215-12

OCT 1997

REQUIREMENTS FOR COST AND PRICING DATA OR
INFORMATION OTHER THAN COST AND PRICING DATA --
MODIFICATIONS

52.215-21

OCT 1997

REQUIREMENTS FOR COST AND PRICING DATA OR
INFORMATION OTHER THAN COST AND PRICING DATA—
IMODIFICATIONS ALTERNATE Il (MS Excel)

52.219-8

MAY 2004

UTILIZATION OF SMALL BUSINESS CONCERNS

52.219-14

DEC 1996

LIMITATIONS ON SUBCONTRACTING

52.222-1

FEB 1997

NOTICE TO THE GOVERNMENT OF LABOR DISPUTES

52.222-3

JUN 2003

CONVICT LABOR

[62.222-4

JUL 2005

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT -
OVERTIME COMPENSATION

[62.222-6

JUL 2005

DAVIS-BACON ACT

52.227-7

FEB 1988

WITHHOLDING OF FUNDS

52.222-8

FEB 1988

PAYROLLS AND BASIC RECORDS

52.222-9

JUL 2005

IAPPRENTICES AND TRAINEES

52.222-10

FEB 1988

ICOMPLIANCE WITH COPELAND ACT REQUIREMENTS

52.222-11

JUL 2005

SUBCONTRACTS (LABOR STANDARDS)

52.222-12

FEB 1988

CONTRACT TERMINATION--DEBARMENT

|52.222-13

FEB 1988

COMPLIANCE WITH DAVIS-BACON AND RELATED ACT
REGULATIONS

52.222-14

FEB 1988

DISPUTES CONCERNING LABOR STANDARDS

52.222-15

FEB 1988

CERTIFICATION OF ELIGIBILITY

52.222-20

DEC 1996

WALSH-HEALEY PUBLIC CONTRACTS ACT

52.222-21

FEB 1999

PROHIBITION OF SEGREGATED FACILITIES

52.222-26

MAR 2007

EQUAL OPPORTUNITY

52.222-27

FEB 1999

JAFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR

CONSTRUCTION

52.222-35

SEP 2006

EQUAL OPPORTUNITY FOR SPECIAL DISABLED VETERANS,
VETERANS OF THE VIETNAM ERA, AND OTHER ELIGIBLE
VETERANS

52.222-36

JUN 1998

AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES

52.222-37

SEP 2006

VETERANS OF THE VIETNAM ERA, AND OTHER ELIGIBLE
VETERANS

EMPLOYMENT REPORTS ON SPECIAL DISABLED VETERANS AND

52.222-38

DEC 2001

COMPLIANCE WITH VETERANS' EMPLOYMENT REPORTING
REQUIREMENTS '
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52.222-39

DEC 2004

NOTIFICATION OF EMPLOYEE RIGHTS CONCERNING PAYMENT
OF UNION DUES OR FEES.

52.223-5

AUG 2003

POLLUTION PREVENTION AND RIGHT-TO-KNOW INFORMATION

52.223-6

MAY 2001

DRUG-FREE WORKPLACE

52.223-10

AUG 2000

WASTE REDUCTION PROGRAM

52.223-11
52.223-12

MAY 2001
MAY 1995

OZONE DEPLETING SUBSTANCES
REFRIGIRATION EQUIPMENT AND AIR CONDITIONERS

52.223-14

AUG 2003

TOXIC CHEMICAL RELEASE REPORTING

52.225-13

FEB 2006

RESTRICTIONS ON CERTAIN FOREIGN PURCHASES

52.227-1

JUL 1995

AUTHORIZATION AND CONSENT

52.227-2

AUG 1996

INFRINGEMENT

NOTICE AND ASSISTANCE REGARDING PATENT AND COPYRIGHT

62.227-4

APR 1984

PATENT INDEMNITY—CONSTRUCTION CONTRACTS

52.228-2

OCT 1997

ADDITIONAL BOND SECURITY

52.228-5

JAN 1997

INSURANCE--WORK ON A GOVERNMENT INSTALLATION

52.228-11

FEB 1992

PLEDGES OF ASSETS

52.228-12

OCT 1995

PROSPECTIVE SUBCONTRACTOR REQUESTS FOR BONDS

52.228-14

DEC 1999

IRREVOCABLE LETTER OF CREDIT

52.228-15

INOV 2006

PERFORMANCE AND PAYMENT BONDS -- CONSTRUCTION

52.229-3

APR 2003

FEDERAL, STATE, AND LOCAL TAXES

52.232-5

SEP 2002

PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS

52.232-17

JUN 1996

INTEREST

52.232-23

LJAN 1986

ASSIGNMENT OF CLAIMS

52.233-1

JUL 2002

DISPUTES

62.233-1

JUL 2002

DISPUTES (ALT I)(DEC 1991)

52.233-3

AUG 1996

PROTEST AFTER AWARD

52.233-4

OCT 2004

APPLICABLE LAW FOR BREACH OF CONTRACT CLAIM

52.236-2

APR 1984

DIFFERING SITE CONDITIONS

52.236-3

APR 1984

SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK

62.236-5

APR 1984

MATERIAL AND WORKMANSHIP

52.236-6

APR 1984

SUPERINTENDENCE BY THE CONTRACTOR

52.236-7

NOV 1991

PERMITS AND RESPONSIBILITIES

52.236-8

APR 1984

OTHER CONTRACTS _

52.236-9

APR 1984

PROTECTION OF EXISTING VEGETATION, STRUCTURES,
EQUIPMENT, UTILITIES, AND IMPROVEMENTS
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52.236-10 |APR 1984 |OPERATIONS AND STORAGE AREAS

52.236-11 |APR 1984 |USE AND POSSESSION PRIOR TO COMPLETION

52.236-12 |APR 1984 |CLEANING UP

52.236-13 [NOV 1991 |ACCIDENT PREVENTION

152.236-13 INOV 1981 |ACCIDENT PREVENTION (ALTERNATE I) (NOV 1991)

52.236-14 |APR 1984 |AVAILABILITY AND USE OF UTILITY SERVICES

52.236-15 |APR 1984 |SCHEDULES FOR CONSTRUCTION CONTRACTS

52.236-17 |APR 1984 |LAYOUT OF WORK

52.236-21 [FEB 1997 |SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION

52.236-21 [FEB 1997 [SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION
(ALTERNATE I) (APR 1984)

52.236-26 |FEB 1995 |PRECONSTRUCTION CONFERENCE

52.242-13 JUL 1995 | BANKRUPTCY

52.243-4  JUN 2007 |CHANGES

52.243-5 |APR 1984 |CHANGES AND CHANGED CONDITIONS

52.244-5 |DEC 1996 |COMPETITION IN SUBCONTRAQCTING

152.244-6  MAR 2007 |SUBCONTRACTS FOR COMMERCIAL ITEMS

52.245-1 JUN 2007 (GOVERNMENT PROPERTY

52.246-21 [MAR 1994 WARRANTY OF CONSTRUCTION

52.248-3 |SEP 2006 |VALUE ENGINEERING-- CONSTRUCTION

52.249-2 |SEP 1996 [TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE)

52.249-2 |SEP 1996 [TERMINATION FOR CONVENIENCE OF THE GOVERNMENT
(FIXED-PRICE) ALTERNATE | (SEP 1996)

52.249-10 |APR 1984 |[DEFAULT (FIXED-PRICE CONSTRUCTION)

52.253-1 AN 1991 |COMPUTER GENERATED FORMS

NASA FAR SUPPLEMENT (48 CFR CHAPTER 18) CLAUSES

CLAUSE
NUMBER DATE TITLE

1852.209-72 |DEC 1988 |COMPOSITION OF THE CONTRACTOR

1852.219-74 |SEP 1990 |USE OF RURAL AREA SMALL BUSINESSES

1852.219-76 JUL 1997 INASA 8 PERCENT GOAL

1852.223-74 |MAR 1996 DRUG- AND ALCOHOL-FREE WORKPLACE
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C.

FAR 52.225-9, BUY AMERICAN ACT - CONSTRUCTION MATERIALS (JUN 2003)

(a)

(b)

Definitions. As used in this clause--
"Component" means an article, material, or supply incorporated directly into a construction material.

"Construction material® means an article, material, or supply brought to the construction site by the
Contractor or a subcontractor for incorporation into the building or work. The term also includes an item
brought to the site preassembled from articles, materials, or supplies. However, emergency life safety
systems, such as emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems
incorporated into a public building or work and that are produced as complete systems, are evaluated as
a single and distinct construction material regardless of when or how the individual parts or components
of those systems are delivered to the construction site. Materials purchased directly by the Government
are supplies, not construction material.

"Cost of components" means--

(1) For components purchased by the Contractor, the acquisition cost, including transportation costs
to the place of incorporation into the construction material (whether or not such costs are paid to
a domestic firm), and any applicable duty (whether or not a duty-free entry certificate is issued);
or

2) For components manufactured by the Contractor, all costs associated with the manufacture of the
component, including transportation costs as described in paragraph (1) of this definition, plus
allocable overhead costs, but excluding profit. Cost of components does not include any costs
associated with the manufacture of the end product.

“Domestic construction material" means--
(1) An unmanufactured construction material mined or produced in the United States; or

2 A construction material manufactured in the United States, if the cost of its components mined,
produced, or manufactured in the United States exceeds 50 percent of the cost of all its
components. Components of foreign origin of the same class or kind for which nonavailability
determinations have been made are treated as domestic.

"Foreign construction material" means a construction material other than a domestic construction
material.

"United States" means the 50 States, the District of Columbia, and outlying areas.
Domestic preference.

(1) This clause implements the Buy American Act (41 U.S.C. 10a-10d) by providing a preference for
domestic construction material. The Contractor shall use only domestic construction material in
performing this contract, except as provided in paragraphs (b)(2) and (b)(3) of this clause.

2) This requirement does not apply to the construction material or components listed by the
Government as follows: [Contracting Officer to list applicable excepted materials or
indicate “none"]

(3) The Contracting Officer may add other foreign construction material to the list in paragraph (b)(2)
of this clause if the Government determines that
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(i)

(ii)

(i)

The cost of domestic construction material would be unreasonable. The cost of a
particular domestic construction material subject to the requirements of the Buy American
Act is unreasonable when the cost of such material exceeds the cost of foreign material
by more than 6 percent;

The application of the restriction of the Buy American Act to a particular construction
material would be impracticable or inconsistent with the public interest; or

The construction material is not mined, produced, or manufactured in-the United States in
sufficient and reasonably available commercial quantities of a satisfactory quality.

(c) Request for determination of inapplicability of the Buy American Act.

(1)

@)

(i)

(ii)

(i)

(iv)

Any Contractor request to use foreign construction material in accordance with paragraph
(b)(8) of this clause shall include adequate information for Government evaluation of the
request, including--

(A) A description of the foreign and domestic construction materials;
(B) Unit of measure;

(C) Quantity;

(D) Price;

(E) Time of delivery or availability;

(F) Location of the construction project;

(G) Name and address of the proposed supplier; and

(H) A detailed justification of the reason for use of foreign construction materials cited
in accordance with paragraph (b)(3) of this clause.

A request based on unreasonable cost shall include a reasonable survey of the market
and a completed price comparison table in the format in paragraph (d) of this clause.

The price of construction material shall include all delivery costs to the construction site
and any applicable duty (whether or not a duty-free certificate may be issued).

Any Contractor request for a determination submitted after contract award shall explain
why the Contractor could not reasonably foresee the need for such determination and
could not have requested the determination before contract award. If the Contractor does
not submit a satisfactory explanation, the Contracting Officer need not make a
determination.

If the Government determines after contract award that an exception to the Buy American Act
applies and the Contracting Officer and the Contractor negotiate adequate consideration, the
Contracting Officer will modify the contract to allow use of the foreign construction material.
However, when the basis for the exception is the unreasonable price of a domestic construction
material, adequate consideration is not less than the differential established in paragraph (b)(3)(i)
of this clause.
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(d)

(3) Unless the Government determines that an exception to the Buy American Act applies, use of
foreign construction material is noncompliant with the Buy American Act.

Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost,
the Contractor shall include the following information and any applicable supporting data based on the
survey of suppliers:

Foreign and Domestic Construction Materials Price Comparison

Unit of
Construction Material Description Measure Quantity Price (dollars)*
ltem 1:
Foreign Construction Material
Domestic Construction Material
ltem 2:

Foreign Construction Material

Domestic Construction Material

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if
oral, attach summary.]

[Include other applicable supporting information.]

[*Include all delivery costs to the construction site and any applicable duty (whether or not a duty-free
entry certificate is issued).]

(End of Clause)

D. FAR 52.225-10, NOTICE OF BUY AMERICAN ACT REQUIREMENT - CONSTRUCTION MATERIALS
(MAY 2002)

(a)

(b)

Definitions. "Construction material," “domestic construction material," and “foreign construction material,”
as used in this provision, are defined in the clause of this solicitation entitled "Buy American Act-
Construction Materials" (Federal Acquisition Regulation (FAR) clause 52.225-9).

Requests for determinations of inapplicability. An offeror requesting a determination regarding the
inapplicability of the Buy American Act should submit the request to the Contracting Officer in time to
allow a determination before submission of offers. The offeror shall include the information and applicable
supporting data required by paragraphs (c) and (d) of the clause at FAR 52.225-9 in the request. If an
offeror has not requested a determination regarding the inapplicability of the Buy American Act before
submitting its offer, or has not received a response to a previous request, the offeror shall include the
information and supporting data in the offer.
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(c)

(d)

Evaluation of offers.

(1)

)

The Government will evaluate an offer requesting exception to the requirements of the
Buy American Act, based on claimed unreasonable cost of domestic construction
material, by adding to the offered price the appropriate percentage of the cost of such
foreign construction material, as specified in paragraph (b)(3)(i) of the clause at FAR
52.225-9.

If evaluation results in a tie between an offeror that requested the substitution of foreign
construction material based on unreasonable cost and an offeror that did not request an
exception, the Contracting Officer will award to the offeror that did not request an
exception based on unreasonable cost.

Alternate offers.

0

@)

(3)

When an offer includes foreign construction material not listed by the Government in this
solicitation in paragraph (b)(2) of the clause at FAR 52.225-9, the offeror also may submit
an alternate offer based on use of equivalent domestic construction material.

If an alternate offer is submitted, the offeror shall submit a separate Standard Form 1442
for the alternate offer, and a separate price comparison table prepared in accordance
with paragraphs (c) and (d) of the clause at FAR 52.225-9 for the offer that is based on
the use of any foreign construction material for which the Government has not yet
determined an exception applies.

If the Government determines that a particular exception requested in accordance with
paragraph (c) of the clause at FAR 52.225-9 does not apply, the Government will
evaluate only those offers based on use of the equivalent domestic construction material,
and the offeror shall be required to furnish such domestic construction material. An offer
based on use of the foreign construction material for which an exception was requested-

(i) Will be rejected as nonresponsive if this acquisition is conducted by sealed
bidding; or
(i) May be accepted if revised during negotiations.

(End of provision)

E. FAR 52.232-5, PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS (SEP 2002)

()

(b)

Payment of price. The Government shall pay the Contractor the contract price as provided in this

contract.

Progress payments. The Government shall make progress payments monthly as the work proceeds, or at
more frequent intervals as determined by the Contracting Officer, on estimates of work accomplished

which meets the standards of quality established under the contract, as approved by the Contracting
Officer.

1)

The Contractor's request for progress payments shall include the following substantiation:

(i) An itemization of the amounts requested, related to the various elements of work required
by the contract covered by the payment requested. ;
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(©)

(d)

(i) A listing of the amount included for work performed by each subcontractor under the
contract.

(iii) A listing of the total amount of each subcontract under the contract.
(iv) A listing of the amounts previously paid to each such subcontractor under the contract.
(v) Additional supporting data in a form and detail required by the Contracting Officer.

2) In the preparation of estimates, the Contracting Officer may authorize material delivered on the
site and preparatory work done to be taken into consideration. Material delivered to the
Contractor at locations other than the site also may be taken into consideration if-

() Consideration is specifically authorized by this contract; and

(ii) The Contractor furnishes satisfactory evidence that it has acquired title to such material
and that the material will be used to perform this contract.

Contractor certification. Along with each request for progress payments, the Contractor shall furnish the
following certification, or payment shall not be made: (However, if the Contractor elects to delete
paragraph (c)(4) from the certification, the certification is still acceptable.)

| hereby certify, to the best of my knowledge and belief, that-

(1) The amounts requested are only for performance in accordance with the specifications, terms,
and conditions of the contract;

2 All payments due to subcontractors and suppliers from previous payments received under the
contract have been made, and timely payments will be made from the proceeds of the payment
covered by this certification, in accordance with subcontract agreements and the requirements of
Chapter 39 of Title 31, United States Code;

3 This request for progress payments does not include any amounts which the prime contractor
intends to withhold or retain from a subcontractor or supplier in accordance with the terms and
conditions of the subcontract; and

(4) This certification is not to be construed as final acceptance of a subcontractor's performance.

(Name)

(Title)

(Date)

Refund of unearned amounts. If the Contractor, after making a certified request for progress payments,
discovers that a portion or all of such request constitutes a payment for performance by the Contractor
that fails to conform to the specifications, terms, and conditions of this contract (hereinafter referred to as
the "unearned amount"), the Contractor shall-

(1) Notify the Contracting Officer of such performance deficiency; and
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(e)

(f)

(9)

(h)

2 Be obligated to pay the Government an amount (computed by the Contracting Officer in the
manner provided in paragraph (j) of this clause) equal to interest on the unearned amount from
the 8th day after the date of receipt of the unearned amount until-

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency
has been corrected; or

(i) The date the Contractor reduces the amount of any subsequent certified request for
progress payments by an amount equal to the unearned amount.

Retainage. If the Contracting Officer finds that satisfactory progress was achieved during any period for
which a progress payment is to be made, the Contracting Officer shall authorize payment to be made in
full. However, if satisfactory progress has not been made, the Contracting Officer may retain a maximum
of 10 percent of the amount of the payment until satisfactory progress is achieved. When the work is
substantially complete, the Contracting Officer may retain from previously withheld funds and future
progress payments that amount the Contracting Officer considers adequate for protection of the
Government and shall release to the Contractor all the remaining withheld funds. Also, on completion and
acceptance of each separate building, public work, or other division of the contract, for which the price is
stated separately in the contract, payment shall be made for the completed work without retention of a
percentage.

Title, liability, and reservation of rights. All material and work covered by progress payments made shall,
at the time of payment, become the sole property of the Government, but this shall not be construed as-

(1) Relieving the Contractor from the sole responsibility for all material and work upon which
payments have been made or the restoration of any damaged work; or

2) Waiving the right of the Government to require the fulfilment of all of the terms of the contract.

Reimbursement for bond premiums. In making these progress payments, the Government shall, upon
request, reimburse the Contractor for the amount of premiums paid for performance and payment bonds
(including coinsurance and reinsurance agreements, when applicable) after the Contractor has furnished
evidence of full payment to the surety. The retainage provisions in paragraph (e) of this clause shall not
apply to that portion of progress payments attributable to bond premiums.

Final payment. The Government shall pay the amount due the Contractor under this contract after-

(1) Completion and acceptance of all work;
2 Presentation of a properly executed voucher; and
(3) Presentation of release of all claims against the Government arising by virtue of this contract,

other than claims, in stated amounts, that the Contractor has specifically excepted from the
operation of the release. A release may also be required of the assignee if the Contractor's claim
to amounts payable under this contract has been assigned under the Assignment of Claims Act
of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15).

Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress
payments shall not exceed 80 percent on work accomplished on undefinitized contract actions. A
“contract action" is any action resulting in a contract, as defined in FAR Subpart 2.1, including contract
madifications for additional supplies or services, but not including contract modifications that are within
the scope and under the terms of the contract, such as contract modifications issued pursuant to the
Changes clause, or funding and other administrative changes.
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)

Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount
payable under paragraph (d)(2) of this clause shall be-

(1) Computed at the rate of average bond equivalent rates of 91-day Treasury bills auctioned at the
most recent auction of such bills prior to the date the Contractor receives the unearned amount;

and
(2) Deducted from the next available payment to the Contractor.

(End of clause)
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FAR 52.232-27, PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (OCT 2008)

Notwithstanding any other payment terms in this contract, the Government will make invoice payments under the
terms and conditions specified in this clause. The Government considers payment as being made on the day a
check is dated or the date of an electronic funds transfer. Definitions of pertinent terms are set forth in sections
2.101, 32.001, and 32.902 of the Federal Acquisition Regulation. All days referred to in this clause are calendar
days, unless otherwise specified. (However, see subparagraph (a)(3) concerning payments due on Saturdays,
Sundays, and legal holidays.)

(a) Invoice payments --

(1) Types of invoice payments. For purposes of this clause, there are several types of invoice
payments that may occur under this contract, as follows:

(i) Progress payments, if provided for elsewhere in this contract, based on Contracting
Officer approval of the estimated amount and value of work or services performed,
including payments for reaching milestones in any project:

(A) The due date for making such payments is 14 days after the designated billing
office receives a proper payment request. If the designated billing office fails to
annotate the payment request with the actual date of receipt at the time of
receipt, the payment due date shall be the 14th day after the date of the
Contractor’'s payment request, provided the designated billing office receives a
proper payment request and there is no disagreement over quantity, quality, or
Contractor compliance with contract requirements.

(B) The due date for payment of any amounts retained by the Contracting Officer in
accordance with the clause at 52.232-5, Payments Under Fixed-Price
Construction Contracts, is as specified in the contract or, if not specified, 30 days
after approval by the by the Contracting Officer for release to the Contractor.

(ii) Final payments based on completion and acceptance of all work and presentation of
. release of all claims against the Government arising by virtue of the contract, and
payments for partial deliveries that have been accepted by the Government (e.g., each
separate building, public work, or other division of the contract for which the price is
stated separately in the contract).

(A) The due date for making such payments is the later of the following two events:

(1) The 30th day after the designated billing office receives a proper invoice
from the Contractor.

2) The 30th day after Government acceptance of the work or services
completed by the Contractor. For a final invoice when the payment
amount is subject to contract settlement actions (e.g., release of claims),
acceptance is deemed to occur on the effective date of the contract
settlement.

(B) If the designated billing office fails to annotate the invoice with the date of actual

receipt at the time of receipt, the invoice payment due date is the 30" day after
the date of the Contractor’s invoice, provided the designated billing office

Page 12 of 19



(2)

receives a proper invoice and there is no disagreement over quantity, quality, or
Contractor compliance with contract requirement.

Contractor’s invoice. The Contractor shall prepare and submit invoices to the designated billing
office specified in the contract. A proper invoice must include the items listed in paragraphs
(a)(2)(i) through (a)(2)(xi) of this clause. If the invoice does not comply with these requirements,
the designated billing office must return it within 7 days after receipt, with the reasons why it is not
a proper invoice. When computing any interest penalty owed the Contractor, the Government will
take into account if the Government notifies the Contractor of an improper invoice in an untimely
manner.

(xi)

Name and address of the Contractor.

Invoice date and invoice number. (The Contractor should date invoices as close as
possible to the date of mailing or transmission.)

Contract number or other authorization for work or services performed (including order
number and contract line item numbery).

Description of work or services performed.
Delivery and payment terms (e.g., discount for prompt payment terms).

Name and address of Contractor official to whom payment is to be sent (must be the
same as that in the contract or in a proper notice of assignment).

Name (where practicable), title, phone number, and mailing address of person to notify in
the event of a defective invoice.

For payments described in paragraph (a)(1)(i) of this clause, substantiation of the
amounts requested and certification in accordance with the requirements of the clause at
52.232-5, Payments Under Fixed-Price Construction Contracts.

Taxpayer Identification Number (TIN). The Contractor shall include its TIN on the invoice
only if required elsewhere in this contract.

Electronic fund transfer (EFT) banking information.

(A) The Contractor shall include EFT banking information on the invoices only if
required elsewhere in this contract.

(B) If EFT banking information is not required to be on the invoice, in order for the
invoice to be a proper invoice, the Contractor shall have submitted correct EFT
banking information in accordance with the applicable solicitation provision (e.g.,
52.232-38, Submission of Electronic Funds Transfer Information with Offer),
contract clause (e.g., 52.232-33, Payment by Electronic Funds Transfer—Central
Contractor Registration, or 52.232-34, Payment by Electronic Funds Transfer—
Other Than Central Contractor Registration), or applicable agency procedures.

(C) EFT banking information is not required if the Government waived the
requirement to pay by EFT.

Any other information or documentation required by the contract.
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©)

(4)

(5)

Interest penalty. The designated payment office will pay an interest penalty automatically, without
request from the Contractor, if payment is not made by the due date and the conditions listed in
paragraphs (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable. However, when the due
date falls on a Saturday, Sunday, or legal holiday, the designated payment office may make
payment on the following working day without incurring a late payment interest penalty.

(i) The designaﬁed billing office received a proper invoice.

(i) The Government processed a receiving report or other Government documentation
authorizing payment and there was no disagreement over quantity, quality, Contractor
compliance with any contract term or condition, or requested progress payment amount.

(iii) In the case of a final invoice for any balance of funds due the Contractor for work or
services performed, the amount was not subject to further contract settlement actions
between the Government and the Contractor.

Computing penalty amount. The Government will compute the interest penalty in accordance with
the Office of Management and Budget prompt payment regulations at 5 CFR part 1315.

(i) For the sole purpose of computing an interest penalty that might be due the Contractor
for payments described in paragraph (a)(1)(ii) of this clause, Government acceptance or
approval is deemed to occur constructively on the 7th day after the Contractor has
completed the work or services in accordance with the terms and conditions of the
contract. If the actual acceptance or approval occurs within the constructive acceptance
or approval period, the Government will base the determination of an interest penalty on
the actual date of acceptance or approval. Constructive acceptance or constructive
approval requirements do not apply if there is a disagreement over quantity, quality, or
Contractor compliance with a contract provision. These requirements also do not compel
Government officials to accept work or services, approve Contractor estimates, perform
contract administration functions, or make payment prior to fulfilling their responsibilities.

(ii) The prompt payment regulations at 5 CFR 1315.10(c) do not require the Government to

pay interest penalties if payment delays are due to disagreement between the
Government and the Contractor over the payment amount or other issues involving
contract compliance, or on amounts temporarily withheld or retained in accordance with
the terms of the contract. The Government and the Contractor shall resolve claims
involving disputes, and any interest that may be payable in accordance with the clause at
FAR 52.233-1, Disputes.

Discounts for prompt payment. The designated payment office will pay an interest penalty
automatically, without request from the Contractor, if the Government takes a discount for prompt
payment improperly. The Government will calculate the interest penalty in accordance with the
prompt payment regulations at 5 CFR part 1315.

Additional interest penally.

() The designated payment office will pay a penalty amount, calculated in accordance with
the prompt payment regulations at 5 CFR part 1315 in addition to the interest penalty
amount only if--

(A) The Government owes an interest penalty of $1 or more;

(B) The designated payment office does not pay the interest penalty within 10 days
after the date the invoice amount is paid; and

Page 14 of 19



(b)

(c)

(ii)

(©)

(A)

B)

The Contractor makes a written demand to the designated payment office for
additional penalty payment, in accordance with paragraph (a)(6)(ii) of this clause,
postmarked not later than 40 days after the date the invoice amount is paid.

The Contractor shall support written demands for additional penalty payments
with the following data. The Government will not request any additional data. The
Contractor shall --

(1) Specifically assert that late payment interest is due under a specific
invoice, and request payment of all overdue late payment interest
penalty and such additional penalty as may be required,

2) Attach a copy of the invoice on which the unpaid late payment interest
was due; and

(3) State that payment of the principal has been received, including the date
of receipt.

If there is no postmark or the postmark is illegible--

(1) The designated payment office that receives the demand will annotate it
with the date of receipt provided the demand is received on or before the
40th day after payment was made; or

2) If the designated payment office fails to make the required annotation,
the Government will determine the demand’s validity based on the date
the Contractor has placed on the demand; provided such date is no later
than the 40th day after payment was made.

Contract financing payments -- If this contract provides for contract financing, the Government will make
contract financing payments in accordance with the applicable contract financing clause.

Subcontract clause requirements. The Contractor shall include in each subcontract for property or
services (including a material supplier) for the purpose of performing this contract the following:

(1)

()

(3)

Prompt payment for subcontractors. A payment clause that obligates the Contractor to pay the
subcontractor for satisfactory performance under its subcontract not later than 7 days from receipt
of payment out of such amounts as are paid to the Contractor under this contract.

Interest for subcontractors. An interest penalty clause that obligates the Contractor to pay to the
subcontractor an interest penalty for each payment not made in accordance with the payment
clause --

(@

(ii)

For the period beginning on the day after the required payment date and ending on the
date on which payment of the amount due is made; and

Computed at the rate of interest established by the Secretary of the Treasury, and
published in the Federal Register, for interest payments under section 12 of the Contract
Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.

Subcontractor clause flowdown. A clause requiring each subcontractor to--
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(d)

(e)

(i) Include a payment clause and an interest penalty clause conforming to the standards set
forth in subparagraphs (c)(1) and (c)(2) of this clause in each of its subcontracts; and

(i) Require each of its subcontractors to include such clauses in their subcontracts with each
lower-tier subcontractor or supplier.

Subcontract clause interpretation. The clauses required by paragraph (c) of this clause shall not be
construed to impair the right of the Contractor or a subcontractor at any tier to negotiate, and to include in
their subcontract, provisions that --

(1)

()

(3)

Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a
specified percentage of each progress payment otherwise due to a subcontractor for satisfactory
performance under the subcontract without incurring any obligation to pay a late payment interest
penalty, in accordance with terms and conditions agreed to by the parties to the subcontract,
giving such recognition as the parties deem appropriate to the ability of a subcontractor to furnish
a performance bond and a payment bond;

Withholding permitted. Permit the Contractor or subcontractor to make a determination that part
or all of the subcontractor’s request for payment may be withheld in accordance with the
subcontract agreement; and

Withholding requirements. Permit such withholding without incurring any obligation to pay a late
payment penalty if -

(i) A notice conforming to the standards of paragraph (g) of this clause previously has been
furnished to the subcontractor; and

(i) The Contractor furnishes to the Contracting Officer a copy of any notice issued by a
Contractor pursuant to paragraph (d)(3)(i) of this clause.

Subcontractor withholding procedures. If a Contractor, after making a request for payment to the
Government but before making a payment to a subcontractor for the subcontractor’s performance
covered by the payment request, discovers that all or a portion of the payment otherwise due such
subcontractor is subject to withholding from the subcontractor in accordance with the subcontract
agreement, then the Contractor shall --

(1

(@)

(©)

(4)

Subcontractor notice. Furnish to the subcontractor a notice conforming to the standards of
paragraph (g) of this clause as soon as practicable upon ascertaining the cause giving rise to a
withholding, but prior to the due date for subcontractor payment;

Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy of
the notice furnished to the subcontractor pursuant to subparagraph (e)(1) of this clause,

Subcontractor progress payment reduction. Reduce the subcontractor’s progress payment by an
amount not to exceed the amount specified in the notice of withholding furnished under
subparagraph (e)(1) of this clause;

Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the
correction of the identified subcontract performance deficiency, and --

(i) Make such payment within --

(A) Seven days after correction of the identified subcontract performance deficiency
(unless the funds therefor must be recovered from the Government because of a
reduction under subdivision (e)(5)(i)) of this clause; or
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(f)

(6)

(B) Seven days after the Contractor recovers such funds from the Government; or

(i) Incur an obligation to pay a late payment interest penalty computed at the rate of interest
established by the Secretary of the Treasury, and published in the Federal Register, for
interest payments under section 12 of the Contracts Disputes Act of 1978 (41 U.S.C.
611) in effect at the time the Contractor accrues the obligation to pay an interest penalty,

Notice to Contracting Officer. Notify the Contracting Officer upon --
(i) Reduction of the amount of any subsequent certified application for payment; or

(i) Payment to the subcontractor of any withheld amounts of a progress payment, specifying

(A) The amounts withheld under subparagraph (e)(1) of this clause; and
(B) The dates that such withholding began and ended; and

Interest to Government. Be obligated to pay to the Government an amount equal to interest on
the withheld payments (computed in the manner provided in 31 U.S.C. 3903(c)(1)), from the 8th
day after receipt of the withheld amounts from the Government until --

(i) The day the identified subcontractor performance deficiency is corrected; or

(ii) The date that any subsequent payment is reduced under paragraph (e)(5)(i) of this
clause.

Third-party deficiency reports --

M

()

Withholding from subcontractor. If a Contractor, after making payment to a first-tier subcontractor,
receives from a supplier or subcontractor of the first-tier subcontractor (hereafter referred to as a
“second-tier subcontractor”) a written notice in accordance with the Miller Act (40 U.S.C. 3133),
asserting a deficiency in such first-tier subcontractor’s performance under the contract for which
the Contractor may be ultimately liable, and the Contractor determines that all or a portion of
future payments otherwise due such first-tier subcontractor is subject to withholding in
accordance with the subcontract agreement, the Contractor may, without incurring an obligation
to pay an interest penalty under paragraph (e)(6) of this clause --

(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph
() of this clause as soon as practicable upon making such determination; and

(ii) Withhold from the first-tier subcontractor’s next available progress payment or payments
an amount not to exceed the amount specified in the notice of withholding furnished
under paragraph (f)(1)(i) of this clause.

Subsequent payment or interest charge. As soon as practicable, but not later than 7 days after
receipt of satisfactory written notification that the identified subcontract performance deficiency
has been corrected, the Contractor shall --

(i) Pay the amount withheld under paragraph (f)(1)(ii) of this clause to such first-tier
subcontractor; or

(i) Incur an obligation to pay a late payment interest penalty to such first-tier subcontractor

computed at the rate of interest established by the Secretary of the Treasury, and
published in the Federal Register, for interest payments under section 12 of the Contracts
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(9)

(h)

(i)

)

()

Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the Contractor accrues the
obligation to pay an interest penalty.

Written notice of subcontractor withholding. The Contractor shall issue a written notice of any withholding
to a subcontractor (with a copy furnished to the Contracting Officer), specifying --

(1) The amount to be withheld;
2 The specific causes for the withholding under the terms of the subcontract; and

(3) The remedial actions to be taken by the subcontractor in order to receive payment of the amounts
withheld.

Subcontractor payment entitlement. The Contractor may not request payment from the Government of
any amount withheld or retained in accordance with paragraph (d) of this clause until such time as the
Contractor has determined and certified to the Contracting Officer that the subcontractor is entitled to the
payment of such amount.

Prime-subcontractor disputes. A dispute between the Contractor and subcontractor relating to the amount
or entitlement of a subcontractor to a payment or a late payment interest penalty under a clause included
in the subcontract pursuant to paragraph (c) of this clause does not constitute a dispute to which the
United States is a party. The Government may not be interpleaded in any judicial or administrative
proceeding involving such a dispute.

Preservation of prime-subcontractor rights. Except as provided in paragraph (i) of this clause, this clause
shall not limit or impair any contractual, administrative, or judicial remedies otherwise available to the
Contractor or a subcontractor in the event of a dispute involving late payment or nonpayment by the
Contractor or deficient subcontract performance or nonperformance by a subcontractor.

Non-recourse for prime contractor interest penalty. The Contractor’s obligation to pay an interest penalty
to a subcontractor pursuant to the clauses included in a subcontract under paragraph (c) of this clause
shall not be construed to be an obligation of the Government for such interest penalty. A cost-
reimbursement claim may not include any amount for reimbursement of such interest penality.

Overpayments. If the Contractor becomes aware of a duplicate contract financing or invoice payment or
that the Government has otherwise overpaid on a contract financing or invoice payment, the Contractor
shall—

(1) Remit the overpayment amount to the payment office cited in the contract along with a description
of the overpayment including the—

(i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment,
liquidation errors, date(s) of overpayment);

(ii) Affected contract number and delivery order number if applicable;
(iii) Affected contract line item or subline item, if applicable; and
(vi) Contractor point of contact.
(2) Provide a copy of the remittance and supporting documentation to the Contracting Officer.

(End of Clause)
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OMBUDSMAN (NFS 1852.215-84) (OCT 2003)

(a) An ombudsman has been appointed to hear and facilitate the resolution of concerns from offerors,
potential offerors, and contractors during the preaward and postaward phases of this acquisition. When
requested, the ombudsman will maintain strict confidentiality as to the source of the concern. The
existence of the ombudsman is not to diminish the authority of the contracting officer, the Source
Evaluation Board, or the selection official. Further, the ombudsman does not participate in the evaluation
of proposals, the source selection process, or the adjudication of formal contract disputes. Therefore,
before consulting with an ombudsman, interested parties must first address their concerns, issues,
disagreements, and/or recommendations to the contracting officer for resolution.

(b) If resolution cannot be made by the contracting officer, interested parties may contact the installation
ombudsman,
Name: Gwen V. Young
Title: Acting Deputy Director
Telephone: (661) 276-3106
Fax: (661) 276-2298
Email: Gwen.V.Young@nasa.gov

Concerns, issues, disagreements, and recommendations which cannot be resolved at the installation may be
referred to the NASA ombudsman, the Director of the Contract Management Division, at (202) 358-0445,
facsimile at (202) 358-3083; e-mail: James.A.Balinskas@nasa.gov. Please do not contact the ombudsman to
request copies of the solicitation, verify offer due date, or clarify technical requirements. Such inquiries shall be
directed to the Contracting Officer or as specified elsewhere in this document.

(End of clause)

Page 19 of 19



