

SECTION 1 - ADDENDUM TO 52.212-4, CONTRACT TERMS AND CONDITIONS - COMMERCIAL ITEMS (MAR 2009)

Open Market Item: This order is for a commercial item subject to the terms and conditions of FAR 52.212-4, Contract Terms and Conditions -- Commercial Items, incorporated by reference; FAR 52.212-5, Contract Terms and Conditions Required to Implement Statutes and Executive Orders, attached to this order; and any additional terms and conditions included below as addenda to 52.212-4.

This order incorporates the following FAR and NASA FAR Supplement (NFS) clauses by reference, with the same force and effect as if they were given in full text.  Clauses incorporated by reference which require a fill-in by the Government, include the text of the affected paragraph(s) only.  This does not limit the clause to the affected paragraph(s). The Contractor is responsible for understanding and complying with the entire clause.  The full text of a clause may be accessed electronically at this/these address(es):

FAR:  http://www.acqnet.gov/far/
NFS:  http://www.hq.nasa.gov/office/procurement/regs/nfstoc.htm


1.1 NFS 1852.223-72 SAFETY AND HEALTH (SHORT FORM) Include when 1852.223-70 is not used. (APR 2002) 

1.2    NFS 1852.215-84 OMBUDSMAN. (OCT 2003)  Include in all

(a)  An ombudsman has been appointed to hear and facilitate the resolution of concerns from offerors, potential offerors, and contractors during the preaward and postaward phases of this acquisition. When requested, the ombudsman will maintain strict confidentiality as to the source of the concern.  The existence of the ombudsman is not to diminish the authority of the contracting officer, the Source Evaluation Board, or the selection official.  Further, the ombudsman does not participate in the evaluation of proposals, the source selection process, or the adjudication of formal contract disputes.  Therefore, before consulting with an ombudsman, interested parties must first address their concerns, issues, disagreements, and/or recommendations to the contracting officer for resolution. 

(b)  If resolution cannot be made by the contracting officer, interested parties may contact the installation ombudsman, Cynthia C. Lee, direct inquires to the Office of Procurement Deputy Director, NASA Langley Research Center, Mail Stop 134, Hampton, VA 23681-2199; phone (757)864-2426; facsimile (757)864-8541. Concerns, issues, disagreements, and recommendations which cannot be resolved at the installation may be referred to the NASA ombudsman, the Director of the Contract Management Division, at 202-358-0445, facsimile 202-358-3083, e-mail james.a.balinskas@nasa.gov.  Please do not contact the ombudsman to request copies of the solicitation, verify offer due  date, or clarify technical requirements.  Such inquiries shall be directed to the Contracting Officer or as specified elsewhere in this document.

(End of clause)

1.3    NFS 1852.225-70 EXPORT LICENSES. (FEB 2000) Include in all

(a) The Contractor shall comply with all U.S. export control laws and regulations, including the International Traffic in Arms  Regulations (ITAR), 22 CFR Parts 120 through 130, and the Export Administration Regulations (EAR), 15 CFR Parts 730 through 799, in the performance of this contract. In the absence of available license exemptions/exceptions, the Contractor shall be responsible for obtaining the appropriate licenses or other approvals, if required, for exports of hardware, technical data, and software, or for the provision of technical assistance.

(b) The Contractor shall be responsible for obtaining export licenses, if required, before utilizing foreign persons in the performance of this contract, including instances where the work is to be performed on-site at NASA Langley Research Center, where the foreign person will have access to export-controlled technical data or software.

(c) The Contractor shall be responsible for all regulatory record keeping requirements associated with the use of licenses and license exemptions/exceptions.

(d) The Contractor shall be responsible for ensuring that the provisions of this clause apply to its subcontractors.

(End of clause)

1.4    AS 9100 TERMS AND CONDITIONS.Include when Contractor will be per

1. The contractor shall provide notification to the Government of any nonconforming supplies prior to the delivery of the supplies in accordance with the terms of this contract.  The Government has the right either to reject or to require correction of nonconforming supplies. Supplies are nonconforming when they are defective in material or workmanship or are otherwise not in conformity with contract requirements. The Government may reject nonconforming supplies with or without disposition instructions. 

2. The contractor shall provide notification to the Government prior to making any changes in its supplies and/or process definitions as specified in the Statement of Work/Specifications for this contract.  If such changes result in a nonconforming supply that is a deliverable under this contract, the requirements of paragraph 1, above, shall apply.

3. The Contractor shall prepare records evidencing all inspections made to the deliverables under this contract and the outcome of such inspections. Documentation created or received by all suppliers/contractors in the process of performing work for NASA are considered official NASA records and shall be accounted for, maintained, safeguarded, preserved and disposed of in accordance with NPR 1441.1.  Long-term and permanent records (defined in NPR 1441.1) are turned over to NASA for appropriate archival/storage at the end of the contract.  Corporate records of a contractor’s intracompany operations are considered as private business and are exempt from this requirement. The Government, including any applicable customers to the specific program or project related to work being performed under this agreement, and other regulatory authorities (e.g. FAA), have the right to inspect and test all supplies called for by the contract, to the extent practicable, at all places and times, including the period of manufacture, and in any event before acceptance. The Government will perform inspections and tests in a manner that will not unduly delay the work. The Government assumes no contractual obligation to perform any inspection and test for the benefit of the Contractor unless specifically set forth elsewhere in this contract.  The Government may perform inspection or test on the premises of the Contractor or a subcontractor.  The Contractor shall furnish, and shall require subcontractors to furnish, at no increase in contract price, all reasonable facilities and assistance for the safe and convenient performance of these duties. Except as otherwise provided in the contract, the Government shall bear the expense of Government inspections or tests made at other than the Contractor’s or subcontractor’s premises; provided, that in case of rejection, the Government shall not be liable for any reduction in the value of inspection or test samples. 

4. The contractor shall include the applicable requirements as contained in the Statement of Work/Specifications and the requirements of this clause in all subcontracts.

(End of clause)



SECTION 2 - 52.212-5 ATTACHMENT
[bookmark: wp1179528][bookmark: wp1186876]FAR 52.212-5 CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS—COMMERCIAL ITEMS. (AUG 2009)
[bookmark: wp1179603](a) The Contractor shall comply with the following Federal Acquisition Regulation (FAR) clauses, which are incorporated in this contract by reference, to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 
[bookmark: wp1179531]
(1) 52.222-50, Combating Trafficking in Persons
[bookmark: wp1179532](2) 52.233-3, Protest After Award 
(3) 52.233-4, Applicable Law for Breach of Contract Claim 
 
[bookmark: wp1179533](b) The Contractor shall comply with the FAR clauses in this paragraph (b) that the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 

(1) [bookmark: wp1179534][bookmark: wp1184462]52.203-6, Restrictions on Subcontractor Sales to the Government, with Alternate I
(2) 52.219-6, Notice of Total Small Business Set-Aside (June 2003) (15 U.S.C. 644).
(3) [bookmark: wp1179536] over SAT52.219-28, Post Award Small Business Program Rerepresentation (Apr 2009) (15 U.S.C. 632(a)(2)).  
(4) [bookmark: wp1179558]52.222-3, Convict Labor  Include in all, except FPI
(5) [bookmark: wp1179559]52.222-19, Child Labor—Cooperation with Authorities and Remedies Include in all
(6) [bookmark: wp1179560]52.222-21, Prohibition of Segregated Facilities Include in all
(7) [bookmark: wp1179561]52.222-26, Equal Opportunity  Include in all
(8) [bookmark: wp1179562]52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans  Over SAT 
(9) [bookmark: wp1179563]52.222-36, Affirmative Action for Workers with Disabilities  Over $10K 
(10) [bookmark: wp1179564]52.222-37, Employment Reports on Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans  Over SAT
(11) [bookmark: wp1179565]52.222-39, Notification of Employee Rights Concerning Payment of Union Dues or Fees  Over SAT
(12) 52.222-54, Employment Eligibility Verification. 
(13) [bookmark: wp1184911]52.225-1, Buy American Act—Supplies  Include in all under $25K and all SBSA (N/A for Commercial IT)
(14) [bookmark: OLE_LINK1][bookmark: OLE_LINK2][bookmark: wp1183779]52.225-13, Restrictions on Certain Foreign Purchases Include in all 
(15) [bookmark: wp1179579]52.232-34, Payment by Electronic Funds Transfer—Other than Central Contractor Registration  Include in all 

[bookmark: wp1179583](c) The Contractor shall comply with the FAR clauses in this paragraph (c), applicable to commercial services, that the Contracting Officer has indicated as being incorporated in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items: 

[bookmark: wp1179584][bookmark: wp1179585][bookmark: wp1179590](d)  Comptroller General Examination of Record. The Contractor shall comply with the provisions of this paragraph (d) if this contract was awarded using other than sealed bid, is in excess of the simplified acquisition threshold, and does not contain the clause at 52.215-2, Audit and Records—Negotiation. 

[bookmark: wp1179591](1) The Comptroller General of the United States, or an authorized representative of the Comptroller General, shall have access to and right to examine any of the Contractor’s directly pertinent records involving transactions related to this contract. 
[bookmark: wp1179592](2) The Contractor shall make available at its offices at all reasonable times the records, materials, and other evidence for examination, audit, or reproduction, until 3 years after final payment under this contract or for any shorter period specified in FAR Subpart 4.7, Contractor Records Retention, of the other clauses of this contract. If this contract is completely or partially terminated, the records relating to the work terminated shall be made available for 3 years after any resulting final termination settlement. Records relating to appeals under the disputes clause or to litigation or the settlement of claims arising under or relating to this contract shall be made available until such appeals, litigation, or claims are finally resolved. 
[bookmark: wp1179593](3) As used in this clause, records include books, documents, accounting procedures and practices, and other data, regardless of type and regardless of form. This does not require the Contractor to create or maintain any record that the Contractor does not maintain in the ordinary course of business or pursuant to a provision of law. 
[bookmark: wp1179594]
(e)(1) Notwithstanding the requirements of the clauses in paragraphs (a), (b), (c), and (d) of this clause, the Contractor is not required to flow down any FAR clause, other than those in paragraphs (i) through (xiv) of this paragraph in a subcontract for commercial items. Unless otherwise indicated below, the extent of the flow down shall be as required by the clause— 
[bookmark: wp1179595]
(i) 52.203-13, Contractor Code of Business Ethics and Conduct
(ii) 52.219-8, Utilization of Small Business Concerns (in all subcontracts that offer further subcontracting opportunities. If the subcontract (except subcontracts to small business concerns) exceeds $550,000 ($1,000,000 for construction of any public facility), the subcontractor must include 52.219-8 in lower tier subcontracts that offer subcontracting opportunities.
(iii) 52.203-15, Whistleblower Protections under the American Recovery and Reinvestment Act of 2009 
(iv) [bookmark: wp1179596]52.222-26, Equal Opportunity 
(v) [bookmark: wp1179597]52.222-35, Equal Opportunity for Special Disabled Veterans, Veterans of the Vietnam Era, and Other Eligible Veterans 
(vi) [bookmark: wp1179598][bookmark: wp1179599]52.222-36, Affirmative Action for Workers with Disabilities 
(vii) [bookmark: wp1179600]52.222-39, Notification of Employee Rights Concerning Payment of Union Dues or Fees 
(viii) 52.222-41, Service Contract Act of 1965
(ix) [bookmark: wp1179601]52.222-50, Combating Trafficking in Persons.  Flow down required in accordance with paragraph (f) of FAR clause 52.222-50.
(x) 52.222-51, Exemption from Application of the Service Contract Act to Contracts for Maintenance, Calibration, or Repair of Certain Equipment- Requirements 
(xi) 52.222-53, Exemption from Application of the Service Contract Act to Contracts for Certain Service-Requirements 
(xii) 52.222-54, Employment Eligibility Verification
(xiii) 52.226-6, Promoting Excess Food Donation to Nonprofit Organizations
(xiv) 52.247-64, Preference for Privately Owned U.S.-Flag Commercial Vessels. Flow down required in accordance with paragraph (d) of FAR clause 52.247-64. 

[bookmark: wp1179602](2) While not required, the contractor may include in its subcontracts for commercial items a minimal number of additional clauses necessary to satisfy its contractual obligations. 
(End of clause)
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