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SECTION H


SECTION H - SPECIAL CONTRACT REQUIREMENTS

_________________________________________

[HCDE]H.1
LISTING OF CLAUSES INCORPORATED BY REFERENCE

NOTICE:  The following contract clauses pertinent to this section are hereby incorporated by reference: 

I.
FEDERAL ACQUISITION REGULATION (48 CFR CHAPTER 1)

CLAUSE

NUMBER     DATE      TITLE

Construction Clauses:
	52.236-19
	APR 1984
	Organization and Direction of Work

	52.236-5
	APR 1984
	MATERIAL AND WORKMANSHIP

	52.236-7
	NOV 1991
	PERMITS AND RESPONSIBILITIES

	52.236-13
	NOV 1991
	ACCIDENT PREVENTION (ALT I) (NOV 1991)

	52.236-18
	APR 1984
	WORK OVERSIGHT IN COST-REIMBURSEMENT CONSTRUCTION CONTRACTS

	52.236-19
	APR 1984
	ORGANIZATION AND DIRECTION OF THE WORK

	52.243-2
	AUG 1984
	CHANGES – COST-REIMBURSEMENT (ALTERNATE III) (APR 1984)


II.
NASA FAR SUPPLEMENT (48 CFR CHAPTER 18) CLAUSES

CLAUSE

NUMBER     DATE      TITLE

Cost-Reimbursement Clauses:

	1852.223-76
	JUL 2003
	FEDERAL AUTOMOTIVE STATISTICAL TOOL (FAST) REPORTING

	1852.242-72
	AUG 1992 
	OBSERVANCE OF LEGAL HOLIDAYS (ALTERNATE II) (OCT 2000) 


Clauses applicable to both Firm-Fixed-Price and Cost-Reimbursement:

	1852.208-81
	NOV 2004
	RESTRICTIONS ON PRINTING AND DUPLICATING

	1852.223-70
	APR 2002 
	SAFETY AND HEALTH 

	1852.223-75
	FEB 2002 
	MAJOR BREACH OF SAFETY OR SECURITY 

	1852.223-76
	JUL 2003
	FEDERAL AUTOMOTIVE STATISTICAL TOOL REPORTING

	1852.225-70
	FEB 2000 
	EXPORT LICENSES (ALTERNATE I) (FEB 2000)

	
	
	Insert in Paragraph (b): ”White Sands Test Facility”

	1852.228-72
	SEP 1993 
	CROSS-WAIVER OF LIABILITY FOR SPACE SHUTTLE SERVICES 

	1852.228-76
	DEC 1994 
	CROSS-WAIVER OF LIABILITY FOR SPACE STATION ACTIVITIES 

	1852.228-78
	SEP 1993 
	CROSS-WAIVER OF LIABILITY FOR NASA EXPENDABLE LAUNCH VEHICLE (ELV) LAUNCHES 


(End of clause)

[HCDE]H.2
KEY PERSONNEL AND FACILITIES (NASA 1852.235-71) (MAR 1989) 

(a) The personnel and/or facilities listed below (or specified in the contract Schedule) are considered essential to the work being performed under this contract.  Before removing, replacing, or diverting any of the listed or specified personnel or facilities, the Contractor shall (1) notify the Contracting Officer reasonably in advance and (2) submit justification (including proposed substitutions) in sufficient detail to permit evaluation of the impact on this contract. 

(b) The Contractor shall make no diversion without the Contracting Officer's written consent; provided, that the Contracting Officer may ratify in writing the proposed change, and that ratification shall constitute the Contracting Officer's consent required by this clause. 

(c) The list of personnel and/or facilities (shown below or as specified in the contract Schedule) may, with the consent of the contracting parties, be amended from time to time during the course of the contract to add or delete personnel and/or facilities. 

________________________________________________________________

________________________________________________________________

________________________________________________________________

(End of clause) 

[HCDE]H.3
REPRESENTATIONS, CERTIFICATIONS, AND OTHER STATEMENTS OF 

OFFERORS (JSC 52.209-90) (SEP 1988) 

This contract incorporates Section K, Representations, Certifications, and Other Statements of Offerors, as set forth in the contractor's proposal [Insert number] _________dated ___________________, by reference, with the same force and effect as if it were given in full text. 

(End of clause)

[HCDE]H.4
(LIMITED) RELEASE OF CONTRACTOR CONFIDENTIAL BUSINESS 

INFORMATION (CBI) (JSC 52.227-91) (MAY 2002) 

(a) NASA may find it necessary to release information submitted by the Contractor pursuant to the provisions of this contract, to individuals not employed by NASA.  Business information that would ordinarily be entitled to confidential treatment may be included in the information released to these individuals.  Accordingly, by signature on this contract, the Contractor hereby consents to a limited release of its confidential business information (CBI). 

(b) Possible circumstances where the Agency may release the Contractor's CBI include the following: 

(1) To other Agency contractors and subcontractors, and their employees tasked with assisting the Agency in handling and processing information and documents in the administration of Agency contracts, such as providing post award audit support and specialized technical support to NASA; 

(2) To NASA contractors and subcontractors, and their employees engaged in information systems analysis, development, operation, and maintenance, including performing data processing and management functions for the Agency. 

(c) NASA recognizes its obligation to protect the contractor from competitive harm that could result from the release of such information to a competitor.  Except where otherwise provided by law, NASA will permit the limited release of CBI under subparagraphs (1) or (2) only pursuant to non-disclosure agreements signed by the assisting contractor or subcontractor, and their individual employees who may require access to the CBI to perform the assisting contract. 

(d) NASA`s responsibilities under the Freedom of Information Act are not affected by this clause. 

(e) The Contractor agrees to include this clause, including this paragraph (e), in all subcontracts at all levels awarded pursuant to this contract that require the furnishing of confidential business information by the subcontractor. 

(End of clause) 

H.5
SPECIAL PROVISION FOR CONTRACT CHANGES (COMPLETION FORM, COST REIMBURSABLE ONLY)
The parties agree that, notwithstanding the provisions of the “Changes” clause and the “Government Property” clause, no change made pursuant to the “Changes” clause shall give rise to an equitable adjustment in the estimated cost or fee or any other contract provision when said change causes an increase or decrease of $150,000 or less in the estimated cost of this contract. Each change shall be controlling in making this determination, and such change shall not, for purposes of determining the applicability of this clause, be added to any other change(s). The parties recognize that several changes may be grouped together in a bilateral modification for definitization; however, the dollar value of each individual change will be controlling in determining whether or not an equitable adjustment is in order.

H.6
ASSOCIATE CONTRACTOR AGREEMENT FOR WHITE SANDS TEST FACILITY

(a) The success of White Sands Test Facility is dependent on the efforts of multiple contractors.  The FOSC contractor is a key participant. The other key contract includes the:

Test and Evaluation Contract (TEC)

The TEC contract provides Test System Safety, Technical Service Centers, Propulsion Test Projects, and Materials and Component Testing Projects.

(b) In order to achieve efficient and effective implementation of WSTF operations, the contractor shall establish the means for coordination and exchange of information with associate contractors.  The information to be exchanged shall be that required by the contractors in the execution of their respective contract requirements. The contractors are strongly encouraged to seek out and foster cooperative efforts that will benefit WSTF with increased safety, efficiency, and productivity.

(c) Given the unique role of this contract, and interrelations with the operation, maintenance and utilization of WSTF, the contractor will engage in cooperative relationships that facilitate effective management of the overall WSTF effort. This joint cooperation will be evaluated as part of the contract award fee process, as defined in the Award Fee Evaluation Plan for the contract.

(d) To ensure successful operation of WSTF, the contractor shall establish formal guidelines to address coordination, cooperation, and communication.  All program elements shall work in a coordinated fashion. Each contractor shall establish the means for the exchange of such date as needed to keep other project elements fully informed.

H.7
ADDITIONAL EXPORT CONTROL REQUIREMENTS

In addition to the requirements set forth in NFS 1852.225-70 EXPORT LICENSES, the contractor shall perform the following tasks when they facilitate exports of NASA hardware, software or technical data according to the Export Administration Regulations, International Traffic in Arms Regulations or any other U.S. export control regulations (e.g. Nuclear Regulatory Commission, Drug Enforcement Agency etc.) pursuant to this contract: 

1. Provide to the Johnson Space Center (JSC) Export Services Team (EST), in writing, an “Advanced Notification of Export” (ANE) for all program related exports (hardware, software and technical data) where NASA is considered the “U.S. Principal Party in Interest” (USPPI)”.  The requirements below shall be met by the contractor and its subcontractors, respectively, when accomplishing the following activities:

a. Submitting requests for NASA to apply for an export license with the Department of Commerce or Department of State for use under the contract activity in support of the International Space Station Program.

b. Submitting notice of the contractor’s intent to use Department of Commerce or Department of State export licenses obtained by NASA as they apply to the contract activity in support of the International Space Station Program.

c. Submitting notice of the contractor’s intent to use any export license exceptions or exemptions as they apply to the contract activity in support of the International Space Station Program.

2. For all program related exports (hardware, software or technical data), submit the equivalent information described below to the Center Export Administrator (CEA) at the geographically closest NASA Space Flight Center (JSC, Marshall Space Flight Center (MSFC) or Kennedy Space Center (KSC)) according to the policies and procedures of that center (check with the cognizant Contracting Officer or CEA).  A courtesy copy of equivalent information submitted to MSFC or KSC shall be provided to the JSC CEA’s office.  Provide copies of shipping documents for shipments made under a NASA Export License, exemption or exception to the appropriate CEA within two weeks after the shipment.

a. The contractor shall submit requests for NASA to apply for a license at least 7 months prior to the need date to export.  Note that the agencies which approve the licenses can take up to 6 months or more to process them.

b. The contractor shall submit an ANE in a formal letter, fax or e-mail (e-mail is preferred), containing the information described below (as applicable), addressed to the CEA’s Office in accordance with the submission schedule below.  The schedule provides a minimum amount of time required to process the information, however license requests may take longer than 6 months to process by the controlling agency.

	Required Information
	License Application
	Use of License
	Use Exemption/Exception

	Submission Schedule
	 7 months prior to need date
	At least 30 days prior to planned export date
	At least 30 days prior to planned export date

	Description of Commodity

(as it appears on the license)
	X
	X
	X

	Specific End Use
	X
	
	X

	1) NASA license number (include date of expiration), International Traffic in Arms Regulation (ITAR) license exemption (e.g. 125.4(b)(3)) or Export Administration Regulation (EAR) exception (e.g. GOV, RPL, TMP, ENC, etc.).  *
	
	X
	X

	2)  Quantity and description as it appears on the applicable license.
	X
	X
	X

	3)  Date of planned export
	X
	X
	X

	4)  Origin of export (Company and city).
	X
	X
	X

	5)  Intermediate and Ultimate Consignees, End User (full name and address), and Destination of export (Country, city and company).


	X
	
	

	6)  Point of contact with current phone number and e-mail address (for technical questions – must be a representative of the contractor originating the export).
	X
	X
	X

	7) Contractor Point of contact, current e-mail address and phone number for CEA’s use to send response


	X
	X
	X

	8)  Export Classification Control Number (ECCN) under the Export Administration Regulations  or category under the United Sates Munitions List regulations
	X
	
	X

	9)  The technical rationale used to support the classification
	X
	
	X

	10)  Requirement to export (i.e., MOU, contract number, meeting minutes).   Upon request by the CEA or CO, the contractor shall provide a copy of the requirement within 3 working days
	X
	
	X

	11)  Additional information as necessary to clarify the export
	X
	X
	X

	12)  A copy of the completed Pro Forma Invoice (JSC Form 1735) or equivalent form/ document attached to an email if prepared for the export
	X
	X
	X

	13)  A copy of the completed electronically signed JSC Form 1724 (Export Control Request and Approval Worksheet) or equivalent form 
	X

Signed by Civil Servant -Export Rep
	X

Copy of Signed form
	X

Signed by Civil Servant - Export Rep

	NASA Point of Contact
	X
	
	X

	Specific End Use
	X
	X
	X


*  Additional information is required for these exceptions.

i. If using RPL, provide the license number, or copy of records confirming export authorization for the item being replaced.

ii. If using ENC, provide reference to the manufacturer’s record verifying eligibility for ENC (e.g. full internet address (URL), e-mail from manufacturer or copy of Commerce Department communication to manufacturer.

iii. iii. If using TMP, provide the expected return date.) **

c. After all the information is submitted, the cognizant CEA’s office will respond to the contractor or its subcontractor with a status within ten (10) working days.  It is the CEA’s goal to provide a notice of approval or other disposition within 10 working days for “Use of License” and “Use of Exemption/Exception” to the contractor or its subcontractors who are exporting on behalf of NASA.   Once approved, NASA will provide the destination control statement to use on all export documentation via e-mail or hardcopy letter.

3. In addition to other applicable export exemptions,  the contractor or its subcontractors are authorized to export hardware, software or data to ISS International Partner (IP) governmental offices that meet the conditions of license exception GOV (15 CFR 740.11(b)(2)(iii)(A)).  

4. ** For temporary exports (TMP), the contractor or its subcontractors shipping on behalf of NASA shall submit written notice to the CEA and CO  within five (5) business days of the date that the item was actually returned, along with the incoming documentation. 

5. The contractor or its subcontractors shall keep those records required by Department of Commerce and Department of State regulations for all exports and make them available upon request to NASA and its representatives.  

6. These requirements do not apply to contractor or subcontractor commercial contract related exports or exports pursuant to Technical Assistance Agreements or other license authorizations received by the contractor or its subcontractors and for which the contractor or its subcontractors will be the USPPI . and/or “exporter of record”.

7. These requirements do not apply to exports for which there is “No License Required”  (e.g. EAR99, 9A004 to Canadian International Partners on ISS, etc.)   

8. The contractor and its subcontractors shall report to the NASA JSC EST, in writing, any potential export issues (including those related to support of sustaining engineering and operations of ISS) that cannot be resolved by the contractor or its subcontractors, respectively.  Such report and/or notification of issues and technical tasks should be reported to the NASA JSC EST at least three (3) months in advance of requested action.

9. Upon discovery of unforeseen adverse export issues, the contractor shall immediately notify NASA JSC EST by telephone with a follow up e-mail or hardcopy letter of said issue and shall report to the NASA JSC EST, in writing, as the facts become known.

10. This clause applies when the contractor or its subcontractors elect to export NASA owned Government Furnished Equipment and Property (GFE, GFP) (including data, software or hardware).  In such instances, the contractor or its subcontractors are the USPPI.  They shall provide verifiable evidence that a valid export license, exemption or exception has been processed and approved (as applicable).  They shall also provide this information for additional property that is not GFE or GFP that the contractor or its subcontractors elect to include with the GFE and GFP. 

 H.8
CONTRACT ADJUSTMENT (COMPLETION FORM, COST REIMBURSABLE ONLY)
(a)  The purpose of this clause is to set forth the terms and conditions governing adjustments to the estimated cost and fee, if any, to account for growth or shrinkage in the work to be performed.

(b)  The Government’s objective is to have the Statement of Work performed in the most efficient manner possible, consistent with the furnishing of high-quality services.  One means of achieving this objective is to minimize changes, and thus reduce or eliminate the administrative costs to both parties that are caused by issuing, pricing, and negotiating changes.  The contract adjustment provisions set forth herein are intended to achieve that objective, while at the same time compensating the contractor fairly for the furnishing of services that are within a reasonable range of the baseline work (including metrics) projected to be performed under the contract.

(c)  Adjustment Provisions:
(1)  The elements of the work described in the SOW are in some instances accompanied by “metrics.”  These data represent the Government’s estimates of the level of services required, and are only intended to reflect the amount of activity anticipated for those elements of work.  Workload sizing data do not constitute a limitation on the contractor’s obligation to perform work in the areas to which they relate.

(2)  Workload sizing data define the thresholds which must be met before the performance of work which exceeds or is less than the threshold may become the basis for a contract adjustment.  Work performed under the contract which falls within a range of plus or minus 20 percent of the metrics will not be subject to contract adjustment (unless an adjustment is necessitated by some other provision of this contract).  The fact that the contractor has performed work that is 20 percent above the metrics shall not relieve the contractor of its obligation to continue to perform such work to the extent it is required by the Government.
(3) An equitable adjustment (either upwards or downwards) will be made in the contract cost and fee provided for in this contract if the following conditions are met at the end of each performance period of the contract.

a.  The contractor’s proposal demonstrates that the cost incurred for the workload sizing data thresholds are in excess of or have not been met in one or more of the WBS/metrics by 20 percent; and

b.  the net cost increase or decrease of all WBS/metrics combined is greater than $200,000; and 

c.  the contractor demonstrates in it’s proposal that any increase in cost is attributable to increased effort in excess of the threshold(s) and is not reasonably attributable to an overrun of cost incurred on effort within the threshold(s) or to cost incurred on other work covered by the SOW.

(d)The contractor is responsible for:  tracking the performance of work in each area; keeping current, complete, and accurate records regarding the quantum of work performed in relation to any metrics; making such records available to the Contractor Officer as may be requested from time to time; and submitting an adjustment proposal if the contractor believes the conditions of paragraph (c) above are met, or if requested by the Contracting Officer.  If initiated by the contractor, the proposal shall be submitted within 90 days of the last day of the contract performance period.  If requested by the Contracting Officer, the proposal shall be submitted within 90 days of the request.
H.9
EQUITABLE ADJUSTMENTS (NFS 1852.243-72)(APRIL 1998) 
(CONSTRUCTION)
(a) The provisions of all other clauses contained in this contract which provide for an equitable adjustment, including those clauses incorporated by reference with the exception of the "Suspension of Work" clause ( FAR 52.242-14), are supplemented as follows: 

Upon written request, the Contractor shall submit a proposal for review by the Government. The proposal shall be submitted to the contracting officer within the time limit indicated in the request or any extension thereto subsequently granted. The proposal shall provide an itemized breakdown of all increases and decreases in the contract for the Contractor and each subcontractor in at least the following detail: material quantities and costs; direct labor hours and rates for each trade; the associated FICA, FUTA, SUTA, and Workmen's Compensation Insurance; and equipment hours and rates. 

(b) The overhead percentage cited below shall be considered to include all indirect costs including, but not limited to, field and office supervisors and assistants, incidental job burdens, small tools, and general overhead allocations. "Commission" is defined as profit on work performed by others. The percentages for overhead, profit, and commission are negotiable according to the nature, extent, and complexity of the work involved, but in no case shall they exceed the following ceilings: 

	
	Overhead (Percent) 
	Profit (Percent) 
	Commission 

	To Contractor on work performed by other than its own forces 
	----- 
	----- 
	10 percent 

	To first tier subcontractor on work performed by its subcontractors 
	----- 
	----- 
	10 percent 

	To Contractor and/or subcontractors on work performed with their own forces 
	10 percent 
	10 percent 
	----- 


(c) Not more than four percentages for overhead, profit, and commission shall be allowed regardless of the number of subcontractor tiers. 

(d) The Contractor or subcontractor shall not be allowed overhead or commission on the overhead, profit, and/or commission received by its subcontractors. 

(e) Equitable adjustments for deleted work shall include credits, limited to the same percentages for overhead, profit, and commission in paragraph (b) of this clause. 

(f) On proposals covering both increases and decreases in the amount of the contract, the application of the overhead, profit, and commission shall be on the net change in direct costs for the Contractor or the subcontractor performing the work. 

(g) After receipt of the Contractor's proposal, the contracting officer shall act within a reasonable period, provided that when the necessity to proceed with a change does not permit time to properly check the proposal, or in the event of a failure to reach an agreement on a proposal, the contracting officer may order the Contractor to proceed on the basis of the price being determined at the earliest practicable date. In such a case, the price shall not be more than the increase or less than the decrease proposed. 

(End of clause)
[END OF SECTION]
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