Additional Information on the ARC UARC and

Most Common Post-Employment Restrictions

Post employment restrictions exist for civil servants and Intergovernmental Personnel Act (IPA) participants.  Such restrictions apply to the UARC Contract, as with other NASA contracts.  A former NASA civil servant can work on the UARC Contract under certain circumstances, depending on the facts of the situation.  Summary tables and specific examples are given below for the UARC to clarify the implications of civil servant and IPA participant involvement, post employment restrictions, and exemptions.  Please remember that specific ethics advice can only be rendered based on specific facts.  If you have questions or concerns regarding these restrictions, you are strongly encouraged to review these materials with your supervisor and to confer with the ARC Office of Chief Counsel.

General Background:

Summary information on the ARC UARC can be found in the Publicly Available Information document separately posted on this website.

Post-Employment Conflicts of Interest:

For your general information, attached are a couple of tables briefly describing post-employment restrictions under the criminal statute 18 U.S.C. § 207 and the Procurement Integrity Act, 41 U.S.C. § 423.  In addition, there are several websites that provide more detail on these specific regulations, as well as several relevant examples.  Two useful ones are:

http://www.usoge.gov/pages/forms_pubs_otherdocs/fpo_files/legal/lglsum207_00.pdf
http://www.usoge.gov/pages/laws_regs_fedreg_stats/oge_regs/5cfr2637.html
Also, below is a narrative example that may provide some guidance regarding the applicability of conflict of interest laws to situations involving the UARC.

EXAMPLE: 

John Q., Mary J., and Tom C. are civil servant principal investigators doing research at Ames.  John, Mary, and Tom are considering research positions with the UARC.  What post-employment restrictions would they face if they went to work for the ARC UARC?

· John Q.

· For the last year, John Q. has been a task monitor on a UARC task that supports his research efforts.  As Task Monitor, John provides both technical and business/management input to the UARC task order contract.  John evaluates the UARC’s performance and provides such input to the Contracting Officer and Award Fee Board.

· As a task monitor, John Q. personally and substantially participated in the particular matter of the UARC Contract.  Although John may have worked on just one task, the particular matter is the UARC Contract, not the individual task.  Therefore, John Q. would be subject to the restriction (and any applicable exceptions) under 18 U.S.C. § 207(a)(1), which prohibits representational activities back to the government, with intent to influence, regarding the UARC Contract for lifetime of that initial UARC Contract.

· Therefore, if John Q. accepts employment at the UARC, he would be prohibited from communicating with NASA or U.S. Government employees with the intent to influence the Government regarding the UARC Contract.  Examples of such prohibited communications might include advocating for the funding of a research proposal under a UARC task. 

· Depending on the type of communications and/or the circumstances of the representational activities, John Q. may be able to communicate with Government employees regarding the UARC Contract under one of the exceptions to 18 U.S.C. § 207.  For example:

· Under § 207(j)(5), communications solely for the purpose of providing scientific or technological information are allowed if the NASA procedures implementing this exception are strictly followed.  Examples of communications allowed for under this exception might include contacting the Government to determine deficiencies in system design or performance, furnishing scientific or technological information relating to a solution or an approach to a problem, or seeking related information from the Government, provided in each case that there is compliance with NASA’s regulations.  NASA regulations generally require identifying the representational restriction and applicable exception prior to each communication.   If John Q. felt that his communications would fall within an exception to § 207, he should consult with the NASA ARC Office of the Chief Counsel.

· Mary J.

· Although not a task monitor, Mary J. has provided significant technical direction to the UARC on that same task that John Q. monitors.  Although Mary J. does not participate in the business/management aspects of the UARC task, she does significantly participate in the technical aspects of the UARC task.

· Because Mary J. provided significant technical direction to the UARC, she would also likely be considered to have participated personally and substantially in the UARC Contract and would be subject to the same restriction (and any applicable exceptions) as John Q.

· Tom C.

· Tom C’s research is supported by some UARC task activities and/or results.  He interacted with UARC employees to understand the results of their work, but did not have direct and significant technical involvement with the UARC task work itself.  Thus, Tom C. would likely be considered to have not had personal and substantial involvement in the UARC Contract.

· As Tom C. has not had any significant involvement in the UARC task, he is likely not personally and substantially involved in the UARC Contract, and thus, not subject to the restrictions of 18 U.S.C. § 207(a)(1).  Tom C. also has no official responsibility over the UARC Contract, thus he is not subject to the two-year ban under Section 207(a)(2).

Other EXAMPLES:

· Joe B. is a manager at Ames with responsibility over an Ames Program.  Joe B.’s program is supported by several UARC research tasks.  As a Program Manager, Joe B. is responsible for managing the direction of the programmatic activity.  Joe B. does not have direct involvement in the management of, or technical direction of, the contracts that may support his program.  However, Joe B. does have official responsibility over those contracts that support his program, including the UARC Contract.  Based upon the above, Joe B. would likely not have personal and substantial involvement in the UARC Contract and thus, not be by subject to the representational restriction under § 207(a)(1) for the lifetime of the UARC Contract.  However, Joe B. would be considered to have had official responsibility over the UARC Contract and thus, would be subject to the ban on representational activities (and any applicable exceptions) for two years after leaving the federal service under 18 U.S.C. § 207(a)(2).

· During the pre-award acquisition process of the UARC Contract, Sally R. drafts sample tasks for the Request for Proposals (RFP).  Sally R’s participation in drafting the content of the RFP would likely be personal and substantial participation in the UARC Contract.  Therefore, Sally R. would be subject to representational restrictions (and any applicable exceptions) for the lifetime of the initial UARC Contract under § 207(a)(1).

· Jane D. serves as the Chief of the Technical Team supporting the Source Evaluation Board (SEB) responsible for evaluating UARC Contract proposals.  Bob D. is a member of the SEB.  Both Jane D. and Bob D. would be personally and substantially involved in the UARC Contract and thus, subject to representational restrictions (and any applicable exceptions) for the lifetime of the UARC Contract under § 207(a)(1).  Additionally, because of their positions during the UARC acquisition, both Jane D. and Bob D. would subject to the post-employment restriction of the Procurement Integrity Act.  Thus, both Jane and Bob could not accept compensation from the successful UARC contractor for one year after they last served in their SEB positions.

The following tables provide a summary of the most common restrictions, and exceptions, under criminal statute 18 U.S.C. § 207 and the Procurement Integrity Act, 41 U.S.C. § 423. 

MOST COMMON POST EMPLOYMENT RESTRICTIONS UNDER 18 U.S.C. § 207

	Statute
	Applies to 
	Official activity that triggers restriction
	Prohibited post-employment representational activities
	Time period of restriction
	Exceptions to 18 U.S.C. § 207 Restrictions

	§ 207(a)(1)
	Civil Servants and IPA’s
	Personal and Substantial* participation in a Particular Matter*

(*defined in #1 &  #2 below)
	Knowingly making with intent to influence any communication to or appearance before:

· any U.S. Government employee

· on behalf of any other person

· in connection with the same Particular Matter
	Lifetime of the Particular Matter
	1) Exemption for Scientific and Technological Information (§ 207(j)(5)):* (*defined below in #4) The making of communications solely for the purpose of furnishing scientific or technological information pursuant to Agency procedures is exempt from all prohibitions.  Exemption allows free exchange of such information regardless of former employee’s participation in the matter, however, the former employee should not argue for the acceptance of a proposal (5 CFR § 2637.206).  NASA procedures generally require an individual to identify his/her conflict before each representation (14 CFR ¶ 1207.202)

2) Official representational acts carrying out government duties on behalf of the U.S. or as an elected state or local Government official

3) Factual testimony provided under oath, or statements required to be made under penalty of perjury.



	§ 207(a)(2)
	Civil Servants and IPA’s
	Official Responsibility* (*defined in #3 below) over a Particular Matter within one year before termination of Government service
	Knowingly making with intent to influence any communication to or appearance before:

· any U.S. Government employee

· on behalf of any other person

· in connection with the same Particular Matter
	Two years after termination of Government service
	1) Exemption for Scientific and Technological Information - Same as § 207(a)(1) above

2) Official representational acts on behalf of Federal, state, or local Government – Same as § 207(a)(1) above

3) Factual Testimony – Same as §207(a)(1) above

	§ 207(c)

(“cooling-off period”)
	Senior Civil Servant Officials (SES Level 5 or 6) or Equivalent IPA’s
	Service as a Senior Official at a Federal Agency (i.e. NASA)
	Knowingly making with intent to influence any communication to or appearance before:

· any employee of the same Agency (i.e. NASA)

· on behalf of any other person

· in connection with ANY matter on which such person seeks official action by the Agency
	One year after leaving Government service
	1) Exemption for Scientific and Technological Information - Same as § 207(a)(1) above

2) Official representational acts on behalf of Federal, state, or local Government – Same as § 207(a)(1) above

3) Factual Testimony – Same as §207(a)(1) above

4) Representational acts conducted in carrying out official duties as an employee of a state or local Government, an accredited, degree-granting institution of higher education, or a nonprofit, tax-exempt hospital or medical research organization


Definitions:

1) Personal and Substantial: Personal and Substantial participation can occur through decision, approval, disapproval, recommendation, rendering advice, investigation, or such other action.  To participate “personally” means to participate directly, including direct and active supervision of subordinates.  To participate “substantially” means an employee’s involvement is of significance to the matter.  “Substantial” requires more than official responsibility, perfunctory involvement, or involvement on an administrative or peripheral issue.

2) Particular Matter:  Any matter that involves deliberation, decision, or action that is focused upon the interests of specific persons or a distinct and identifiable class of persons.  Examples include a contract, agreement, claim, controversy, ruling or other determination, or a judicial proceeding.

3) Official Responsibility:  Direct administrative or operating authority (whether immediate or final, exercisable alone or with others, or effected personally or through subordinates) to approve, disapprove, or otherwise direct Government action.

4) Necessary Information:  Scientific and Technological Information includes feasibility, risk, cost, and speed of implementation, when necessary to appreciate fairly the practical significance of the information.  The Government may and should be fully informed of the significance of scientific and technological alternatives (5 CFR § 2637.206).

POST-EMPLOYMENT RESTRICTIONS UNDER THE PROCUREMENT INTEGRITY ACT, 41 U.S.C. § 423

	Statute
	Applies to 
	Official activity that triggers restriction
	Prohibited post-employment representational activities
	Time period of restriction
	Exceptions to 41 U.S.C. § 423 Restrictions

	41 U.S.C. § 423 (Procurement Integrity)
	Civil Servants and IPA’s
	At time of contractor selection or contract award, service as an employee who (1) served in any of the following positions or (2) personally made, on behalf of NASA, the following decisions relevant to the particular procurement: 

Positions:

(1) At the time of selection of the contractor or awarding of the contract valued in excess of $10,000,000:

(a) Procuring contracting officer;

(b) Source selection authority;

(c) Member of the source selection evaluation board (SEB); 

(d) Chief of a financial or technical evaluation team; or

(2) Program/deputy program manager or administrative contract officer for a contract valued in excess of $10,000,000.

Decisions:
(1) Awarding or modification of a contract, subcontract, task order, or delivery order valued in excess of $10,000,000;

(2) Establishing overhead or other contract rates valued in excess of $10,000,000;

(3) Approving issuance of (a) contract payment(s) in excess of $10,000,000; and

(4) Paying or settling a contract claim in excess of $10,000,000.


	Prohibited from working for compensation for the selected contractor on any contract
	1-year bar begins from the last date that the employee served in any of the positions or made any of the decisions referenced above.
	1) Work for compensation for an affiliate or division of the selected contractor that does not produce the same or similar products or services procured.

2) Work without compensation for the selected contractor.




