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SF 30, Item 14, Continued:

A.  The following questions/concerns were raised regarding clauses contained in the model contract (NRA Appendix E) for the National Institute of Aerospace:

QUESTION 1:  Advance Approval for Release of Technical Information, (LaRC 52.227-92) (JUL1998).  This very far reaching clause states that the contractor shall not release technical information "based on or containing data first produced" in the performance or "describing the work performed" without prior approval.  As you know, we readily agree to review and comment periods (usually 30-60 day time) before we publish - but cannot agree to approval.  We also agree it is appropriate to review for identification of ITAR and proprietary or patent information that should not have been included, but one of these is based on export laws and the other protects someone else's intellectual property.

LARC RESPONSE:  The clause contained in the model contract will be revised by this amendment (See paragraph B below) to delete the requirement for “approval” and replace with a review by the Government before publication.  

QUESTION 2.  Security Program/Foreign National Employee Access Requirements (LaRC 52.204-91) (FEB 2000)  This clause states that before performing any work under a contract "eligible" ( NPG 1371.2 invoked) foreign nationals must be sponsored by a NASA Civil Service employee and undergo a "rigorous" approval and investigative process.  There appears to be no distinction as to where the work would be performed and, therefore, would be applicable to work on campuses.  This would not be acceptable. Also, it seems that the IT security clause, applied to those few appropriate cases, should cover Langley's concerns.

LARC RESPONSE:  LaRC 52.204-91 is a security requirement that only applies to physical access to NASA Langley Research Center (LaRC) in Hampton, Virginia.  However, please note that although this clause pertains only to physical access to the Center, the export laws still apply.

The LaRC Security Office is in the process of revising this provision.  Upon receipt, the model cooperative agreement and contract will be amended to incorporate the revised provision.

QUESTION 3.  Center for Aerospace Information - Final Scientific and Technical Reports (JULY 2000).  This clause prohibits the contractor from releasing the final report until NASA determines it may be made available outside NASA. It provides no time lines.  But again this is control over information outside the valid reasons of the law or patent protection and would not be acceptable.
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ANSWER:  NASA published a proposed rule on November 14, 2001 regarding NASA FAR Supplement (NFS) Clause 1852.235-70 that would amend the NFS to clarify the review requirements for data produced under R&D contracts.  The proposed rule can be referenced at:  http://ec.msfc.nasa.gov/hq/library/federa-reg.htm.  The proposed rule states that NASA’s intent is not to restrict the Contractor’s right to publish any of the data produced under the contract, which may be included in the Final Report until NASA has completed its DAA review.  The intent of paragraph (e) is to restrict only the release of the “The Final Report” as delivered under the contract until NASA completes its DAA review and availability of the report has been determined.  This clause does not restrict the contractor’s ability to publish, or otherwise disseminate, data produced during the performance of the contract, including data contained in the Final Report, as provided under FAR clause 52.227-14, Rights in Data –General.  However, in certain limited situations, contract requirements may include research activity that will result in data subject to export control, national security restrictions, or other restrictions designated by NASA, or may require that the contractor receives or is given access to data that includes restrictive markings, e.g., proprietary information of others.  In these circumstances, NASA requires a review of data produced under the contract, before the contractor may publish, release, or otherwise disseminate the data.

Upon publication of changes to the NFS, the model contract will be amended to incorporate the revised clause.

B.  Reference NRA Appendix E, Model Contract.  Part I, Section H, clause H.12 is hereby deleted in its entirety and replaced with the following:

H.12  ADVANCE REVIEW FOR RELEASE OF TECHNICAL INFORMATION

The Contractor shall not release technical information based on or containing data first produced in the performance of this contract and describing the work performed under this contract unless prior review is given by NASA.  The Contractor shall submit technical information regarding the contract effort, such as journal articles, meeting papers, and technical documents to the Contracting Officer's Technical Representative (COTR) for review and comment prior to publication, presentation or release to others.  The COTR will have 30 days from submission to review all material proposed for publication and submit comments to the Contractor, which will be given full consideration before publishing.

C.  No other changes are made to the NRA.

