Ostensible Contracting

What is an ostensible subcontractor?

-- A sub that performs primary and vital requirements of the contract or

-- A sub that the prime is unusually reliant upon
How is it determined that such an arrangement exists?

-- The SBA uses a “Seven Factor” test to determine the size status of the prime/sub relationship
If it is determined such an arrangement exists, then what?

--  If an ostensible sub arrangement does exist, the CO must consider the revenue of both firms in determining if they meet the size standard for the procurement.  If the combined revenue exceeds the standard, then the company would be considered large business for the purpose of the current procurement.
The “Seven Factor” test

The following questions should be asked:

Which party will be managing the contract?

Which party possesses the requisite background and expertise to carry out the contract?

What party pursued the contract award?

What degree of collaboration was there on the proposal effort?

Were the tasks allocated to be performed by each party or is there commingling of personnel and material?

What is the amount of work to be performed by each party?

Which party will perform the more complex and costly contract functions?

These items can be “red flags” that an ostensible subcontractor arrangement exists.  In looking at the “totality of circumstances”, if it can be determined that the subcontractor is performing a significant portion of the work, or if it can be determined that the prime contractor is not capable of doing the work independently, then an ostensible subcontractor arrangement exists.  Then if the Contracting Officer considers the prime contractor to be a Large Business, he/she must refer the matter to the SBA for a formal size determination.
