NNA04032894R


Item 7 of the ISDSR Highlights #1 Document lists Special Clauses or FAR deviations, which may be included in the solicitation.  Below are the clauses in FULL TEXT, for review and comment as to the applicability to ISDSR.

7. Special Clauses or FAR deviations:


The significant special clauses that are anticipated in the solicitation and subsequent contract will be as follows:

ARC 52.203-91 (Limited) Release of Contractor Confidential Business Information (CBI)
ARC 52.209-94 Organizational Conflicts of Interest

ARC 52.227-93 Management and Protection of Data 

ARC 52.227-96 Handling of Data 

SPECIAL CLAUSES IN FULL TEXT:

(LIMITED) RELEASE OF CONTRACTOR CONFIDENTIAL BUSINESS INFORMATION (CBI) (ARC 52.203-91) (June 2001) 

(a) NASA may find it necessary to release information submitted by the Contractor, either in response to this solicitation or pursuant to the provisions of this contract, to individuals not employed by NASA.  Business information that would ordinarily be entitled to confidential treatment may be included in the information released to these individuals.  Accordingly, by submission of this proposal, or signature on this contract or other contracts, the Contractor hereby consents to a limited release of its confidential business information (CBI).

(b) Possible circumstances where the Agency may release the Contractor's CBI include, but are not limited to, the following:

(1) To other Agency contractors and subcontractors, and their employees tasked with assisting the Agency in handling and processing information and documents in the evaluation, the award or the administration of Agency contracts, such as providing both preaward and post award audit support and specialized technical support to NASA’s technical evaluation panels;

 (2) To NASA contractors and subcontractors, and their employees engaged in information systems analysis, development, operation, and maintenance, including performing data processing and management functions for the Agency.

(c) NASA recognizes its obligation to protect the contractor from competitive harm that could result from the release of such information to a competitor.   Except where otherwise provided by law, NASA will permit the limited release of CBI under subparagraphs (1) or (2) only pursuant to non-disclosure agreements signed by the assisting contractor or subcontractor, and their individual employees who may require access to the CBI to perform the assisting contract. 

(d) NASA‘s responsibilities under the Freedom of Information Act are not affected by this clause.

(e) The Contractor agrees to include this clause, including this paragraph (e), in all subcontracts at all levels awarded pursuant to this contract that require the furnishing of confidential business information by the subcontractor.

[End of Clause]
ORGANIZATIONAL CONFLICTS OF INTEREST (ARC 52.209-94) (MAR 1998)

(a) The Contracting Officer has concluded that this acquisition may give rise to a potential organizational conflict of interest.  Accordingly, the attention of the Contractor is directed to FAR Subpart 9.5, "Organizational and Consultant Conflicts of Interest."

(b) The nature of the potential organizational conflict of interest in this acquisition is described below:

[TBD]
(c) To avoid, neutralize, or mitigate the potential organizational conflict of interest, the Contractor shall not, during the performance of the contract and for a period of three years following completion of performance thereof, engage in the following activities:

[TBD]
The Contracting Officer may specifically approve an exception to this prohibition.

(d)

(1)  If, in the performance of work under this contract, the Contractor has access to proprietary data of other companies, the Contractor shall protect such data from unauthorized use or disclosure so long as it remains proprietary.  In addition, the Contractor shall not be permitted to use such data in performing any other contract for any additional study or studies in the same or a closely related field, without the explicit written permission of the owner of such data.


(2)  If, in the performance of work under this contract, the Contractor enters into a separate agreement with a company for the protection of proprietary data, the Contractor shall furnish a copy of that agreement to the Contracting Officer.


(3)  The Contractor must educate its employees, through formal training, not to divulge the proprietary data, trade secrets, confidential information, or restricted data of companies received in connection with the performance of work under this contract.  The Contractor shall provide a plan to implement this training for the approval of the Contracting Officer.


(4)  The Contractor shall obtain from all employees having access to proprietary data under this contract a written agreement which shall prohibit those employees, during the term of their employment and thereafter, from disclosing to others or using for their own behalf, the proprietary data, trade secrets, confidential information, or restricted data received in connection with the performance of work under this contract.

(e)
The term "Contractor" as used in this clause shall include (i) the corporate or other entity executing this contract with the Government; (ii) such entity's parent, subsidiary, affiliate, or successor entities to the extent that the parent, subsidiary, affiliate, or successor entity has responsibility for the performance of work under this contract; and (iii) the Contractor's subcontractors that (A) operate [describe the facility or facilities], as delineated in the Statement of Work of this contract or (B) handle, receive, reduce, interpret, or transmit data obtained, used, or produced in conjunction with research programs in [describe the facility or facilities]. 

(f)
The term "contract" as used in this clause shall include options, extensions, and any successor contracts performed or to be performed by the Contractor without any other contractor intervening.

(g)
The Contractor shall include paragraphs (a) through (f) of this clause in every subcontract.

[End of Clause]

MANAGEMENT AND PROTECTION OF DATA   (ARC 52.227-93) (JUL 1988)

(a) In the performance of this contract it is anticipated that the Contractor may have access to, be furnished, use, or generate the following types of data (recorded information):



(1) data submitted to the Government with limited rights or restricted rights notices;



(2) data of third parties which the Government has agreed to handle under protective arrangements; and



(3) data generated by or on behalf of the Government which the Government intends to control the use and dissemination thereof.

(b) In order to provide management appropriate for protecting the interests of the Government and other owners of such data, the Contractor agrees with respect to data in category (a)(1) above, and with respect to any data in categories (a)(2) and (a)(3) when so identified by the Contracting Officer, to:



(1) use and disclose such data only to the extent necessary to perform the work required under this contract, with particular emphasis on restricting disclosure of the data to those persons who have a definite need for the data in order to perform under this contract;



(2) not reproduce the data unless reproduction of the data is specifically permitted elsewhere in the contract or by the Contracting Officer;



(3) refrain from disclosing the data to third parties without the written consent of the Contracting Officer; and



(4) return or deliver the data including all copies thereof to the Contracting Officer or his designated recipient when requested by the Contracting Officer.

(End of Clause)

HANDLING OF DATA  (ARC 52.227-96) (JUN 1989)

(a) Paragraph (d)(1) of the "Rights in Data--General" clause of this contract permits the Government to restrict the Contractor's right to use, release to others, reproduce, distribute, or publish any data first produced or specifically used by the Contractor in the performance of the contract provided such restriction is expressly set forth in the contract. Pursuant to this authority, the following restrictions shall apply to such data and shall be included, in substance, in all subcontracts:

(b) Data specifically used.



(1) In the performance of this contract, it is anticipated the Contractor may have access, or be furnished, data (including financial, administrative, cost or pricing, or management information as well as technical data or computer software) of third parties which the Government has agreed to handle under protective arrangements, as well as such Government data for which the Government intends to control the use and dissemination.



(2) In order to protect the interests of the Government and the owners of such data, the Contractor agrees, with respect to such third party or Government data that is either marked with a restrictive legend or specifically identified in this contract or in writing by the Contracting Officer as being subject to this clause, to use and disclose such data only to the extent necessary to perform the work required under this contract, preclude disclosure of such data outside the Contractor's organization, and return or dispose of such data as directed by the Contracting Officer when the data is no longer needed for contract performance.



(3) Notwithstanding (2) above, the Contractor shall not be restricted in the use and disclosure of any data that becomes generally available without breach of this clause by this Contractor, is known to or is developed by the Contractor independently of any disclosure of proprietary, restricted, or confidential data hereunder, or is rightfully received by the Contractor from a third party without restriction.

(c) Data first produced.



Data first produced by the Contractor under this contract may include data for which the Government wants to control the use and dissemination.  The Contracting Officer may require, or this contract may presently specify, that the Contractor apply restrictive legends to such identified data prior to delivery to the Government, or to third parties at the Government's direction, that restrict the use and disclosure of the data by any third party recipient.  However, such restrictive legends shall in no way affect the Contractor's or the Government's rights to such data as provided in the "Rights in Data--General" clause of this contract.

(End of Clause)

